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Abstract 

The integration of artificial intelligence (AI) into criminal sentencing has increasingly 

influenced decision-making within contemporary criminal justice systems. In Malaysia, 

the implementation of the Artificial Intelligence Sentencing System (AISS) in Sabah and 

Sarawak courts has intensified debates concerning the compatibility of AI-assisted 

sentencing with the rule of law, judicial discretion and constitutional safeguards. 

Although AI-powered sentencing tools are promoted as mechanisms capable of 

improving efficiency, consistency and predictive assessment, their application raises 

serious concerns relating to transparency, explainability, procedural fairness and 

algorithmic bias. The absence of a specific Malaysian legal framework regulating AI-

assisted sentencing further creates uncertainty regarding the extent to which courts may 

rely on algorithmic recommendations without compromising the accused person’s 

constitutional rights under Articles 5 and 8 of the Federal Constitution. Accordingly, this 

study examines the legal implications of AI-assisted criminal sentencing in Malaysia 

through a doctrinal legal research methodology. The research analyses relevant statutory 

provisions, including the Penal Code (Act 574), Criminal Procedure Code (Act 593), 

Subordinate Courts Act 1948. The study finds that excessive reliance on opaque 

algorithmic systems may undermine natural justice, weaken judicial reasoning and 

challenge the principles underpinning the rule of law. This article argues that AI should 

operate solely as a supplementary judicial aid subject to strict human oversight, 

transparency requirements and explainability safeguards within Malaysia’s criminal 

justice framework. 
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 Introduction 
Artificial intelligence (AI) has emerged as one of the most transformative 

technological developments of the twenty-first century, reshaping various sectors 

including healthcare, finance, education, transportation, and public administration. In 

recent years, AI has increasingly been integrated into legal and judicial processes, giving 

rise to what is commonly referred to as “AI-assisted justice.” Courts and legal institutions 

worldwide have begun exploring the potential of AI technologies to improve efficiency, 

consistency, and accessibility within the administration of justice (Završnik, 2020). 

Among the most significant developments in this area is the use of AI-assisted sentencing 

systems, which utilise algorithmic models to analyse previous judicial decisions and 

generate sentencing recommendations for judges. Such systems are often promoted as 

tools capable of reducing sentencing disparities, enhancing judicial consistency, and 

improving the overall efficiency of criminal justice systems (Putera et al., 2022). 

The growing adoption of AI-assisted sentencing reflects broader efforts by 

governments and judicial institutions to modernise legal processes through technological 

innovation. Jurisdictions such as the United States, Canada, the United Kingdom, and 

several European countries have experimented with algorithmic decision-making tools in 

criminal justice. One of the most widely discussed examples is the Correctional Offender 

Management Profiling for Alternative Sanctions (COMPAS) system in the United States, 

which assists judges by assessing the likelihood of recidivism among offenders (Angwin 

et al., 2016). Supporters of such technologies argue that AI systems are capable of 

processing vast amounts of information more efficiently than humans, thereby producing 

more consistent and data-driven outcomes. From this perspective, AI-assisted sentencing 

has the potential to strengthen public confidence in the criminal justice system by 

minimising arbitrary decision-making and reducing disparities between similar cases 

(Mullainathan & Spiess, 2017). 

Despite these perceived benefits, the incorporation of AI into criminal sentencing 

has generated significant legal, ethical, and constitutional concerns. Critics argue that 

sentencing decisions involve more than statistical predictions and require the careful 

exercise of judicial discretion, moral reasoning, and consideration of individual 

circumstances. Unlike administrative decisions, criminal sentencing directly affects 

fundamental rights and liberties, particularly the liberty of the accused person. 

Consequently, concerns have emerged regarding whether algorithmic recommendations 

may undermine due process, weaken judicial accountability, and compromise the 

transparency that is expected of judicial decision-making (Citron, 2008; Završnik, 2020). 

The increasing reliance on AI within criminal justice systems has therefore prompted 

important debates concerning the compatibility of algorithmic decision-making with the 

rule of law and established principles of natural justice. 

Within the Malaysian context, discussions concerning AI and criminal justice 

became increasingly relevant following the introduction of the Artificial Intelligence 

Sentencing System (AISS) in Sabah and Sarawak. The AISS was developed through 

collaboration between the judiciary and technology experts as an initiative to assist judges 

in determining appropriate sentences for selected offences (Khong & Ho, 2022; Putera et 
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 al., 2022). The system analyses previous sentencing patterns and generates 

recommendations that may be considered by judges during sentencing proceedings. 

Although the AISS was introduced primarily to improve consistency and efficiency, its 

implementation has raised important questions concerning the permissible role of AI in 

judicial decision-making. While judicial officers remain responsible for the final 

sentencing decision, concerns persist regarding the extent to which algorithmic 

recommendations may influence judicial reasoning and affect the exercise of independent 

judicial discretion (Khong & Ho, 2022). 

These concerns are particularly significant in light of Malaysia’s constitutional 

framework. Criminal sentencing involves the exercise of judicial power and directly 

impacts an individual’s liberty. Article 5(1) of the Federal Constitution guarantees that 

no person shall be deprived of life or personal liberty save in accordance with law, while 

Article 8(1) guarantees equality before the law and equal protection of the law. These 

constitutional provisions embody fundamental principles of due process, fairness, and 

equality that must be respected throughout criminal proceedings (Federal Constitution). 

The use of AI-assisted sentencing therefore raises the question of whether reliance on 

algorithmic recommendations may inadvertently compromise these constitutional 

safeguards. For instance, if the reasoning underlying an AI-generated recommendation is 

not fully transparent or explainable, an accused person may be unable to effectively 

challenge the basis of the recommendation. Such circumstances may undermine 

procedural fairness and potentially conflict with the constitutional guarantees afforded by 

Articles 5 and 8 of the Federal Constitution (Citron, 2008; Goodman & Flaxman, 2017). 

The legal concerns surrounding AI-assisted sentencing are not merely theoretical. 

Existing scholarship has identified numerous risks associated with algorithmic decision-

making in criminal justice. A substantial body of literature highlights the problem of 

algorithmic bias, whereby AI systems may reproduce or amplify historical inequalities 

embedded within training datasets (Mayson, 2019). Scholars have observed that AI 

systems are only as reliable as the data upon which they are trained. Consequently, where 

historical sentencing patterns reflect social, economic, or institutional biases, AI-

generated recommendations may perpetuate those biases under the guise of technological 

objectivity. This concern has become a central issue within international discussions on 

AI governance and criminal justice reform (Angwin et al., 2016; Mayson, 2019). 

In addition to concerns regarding bias, existing studies have emphasised the 

problem of transparency and explainability. Many advanced AI systems operate through 

complex computational processes that are not easily understood by judges, lawyers, or 

defendants. This phenomenon is commonly referred to as the “black box” problem 

(Goodman & Flaxman, 2017; Malgieri & Comandé, 2017). Where sentencing 

recommendations are generated through opaque algorithms, it becomes difficult to 

determine how specific conclusions were reached or whether legally relevant factors were 

appropriately considered. Scholars have argued that such opacity is fundamentally 

inconsistent with the principles of judicial accountability and reasoned decision-making 

that underpin modern legal systems (Citron, 2008; Oswald, 2018). Since courts are 

generally required to provide reasons for their decisions, the increasing use of AI-
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 generated recommendations raises concerns regarding whether judges can adequately 

explain decisions that are influenced by algorithmic outputs. 

Furthermore, previous research has questioned the impact of AI-assisted 

sentencing on judicial discretion. Sentencing has traditionally been regarded as a judicial 

function requiring judges to balance multiple factors, including the seriousness of the 

offence, mitigating circumstances, aggravating factors, public interest considerations, and 

the offender’s personal circumstances. While AI systems may assist by identifying 

sentencing patterns, excessive reliance on algorithmic recommendations risks 

transforming judicial decision-making into a mechanical exercise (Putera et al., 2022). 

Several scholars therefore argue that AI should function only as a supplementary tool 

rather than a substitute for human judgment. The preservation of meaningful judicial 

discretion remains essential to ensuring that sentencing decisions remain individualised, 

proportionate, and consistent with the principles of justice (Khong & Ho, 2022; Završnik, 

2020). 

Although extensive international scholarship exists regarding AI-assisted 

sentencing, significant gaps remain within Malaysian legal literature. Most existing 

studies focus on the technical capabilities, ethical implications, or comparative 

experiences of foreign jurisdictions. Relatively little attention has been devoted to 

examining the constitutional implications of AI-assisted sentencing within Malaysia’s 

legal framework. Existing Malaysian discussions frequently emphasise the operational 

aspects of the Artificial Intelligence Sentencing System but seldom undertake a 

comprehensive analysis of its compatibility with constitutional safeguards, judicial 

accountability, and the rule of law (Khong & Ho, 2022; Putera et al., 2022). 

Consequently, there remains a lack of scholarly consensus regarding the appropriate legal 

framework that should govern AI-assisted sentencing in Malaysia. 

This research addresses that gap by examining AI-assisted criminal sentencing 

through the lens of Malaysian constitutional and criminal law. Unlike previous studies 

that primarily focus on technological efficiency or operational implementation, this study 

critically evaluates the compatibility of AI-assisted sentencing with constitutional 

guarantees, judicial discretion, and principles of natural justice. The novelty of this study 

lies in its doctrinal examination of AI-assisted sentencing within the specific context of 

Malaysian constitutional law, particularly Articles 5 and 8 of the Federal Constitution. By 

integrating constitutional analysis with contemporary debates on AI governance, the 

study provides a legal perspective that has thus far received limited attention within 

Malaysian scholarship. 

Accordingly, this study seeks to achieve four principal objectives. First, it aims to 

examine the legal implications of AI-assisted sentencing within the Malaysian criminal 

justice system. Second, it seeks to analyse the compatibility of AI-assisted sentencing 

with constitutional safeguards under Articles 5 and 8 of the Federal Constitution. Third, 

it evaluates the impact of AI-generated recommendations on judicial discretion and 

accountability. Finally, the study proposes appropriate legal and regulatory safeguards 

that may guide the future development and implementation of AI-assisted sentencing 

within Malaysia. 
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 The significance of this study is both theoretical and practical. From a theoretical 

perspective, the research contributes to the growing body of scholarship concerning the 

intersection between law, technology, and constitutional governance. It expands existing 

discussions regarding AI-assisted justice by examining the implications of algorithmic 

decision-making within a constitutional framework. From a practical perspective, the 

findings may assist policymakers, judicial institutions, legal practitioners, and technology 

developers in understanding the legal risks associated with AI-assisted sentencing and 

identifying safeguards necessary to protect constitutional rights. Ultimately, the study 

seeks to ensure that future technological innovation within the Malaysian criminal justice 

system remains consistent with the principles of due process, judicial accountability, and 

the rule of law. This research is limited to the use of AI in criminal sentencing and does 

not examine the application of AI in other areas of criminal justice, such as criminal 

investigation, prosecution, or law enforcement activities. 

 

Research Method 
This study employs a qualitative doctrinal legal research methodology to examine 

the legal implications of artificial intelligence (AI)-assisted sentencing within the 

Malaysian criminal justice system. Doctrinal legal research is particularly appropriate for 

this study because it focuses on the systematic analysis of legal rules, principles, 

doctrines, and frameworks governing a particular legal issue. Since the primary objective 

of this research is to evaluate the compatibility of AI-assisted sentencing with 

constitutional safeguards, judicial discretion, and principles of accountability, a doctrinal 

approach provides the most suitable method for analysing the existing legal position and 

identifying potential regulatory gaps. 

The study primarily relies on library-based research involving the collection and 

examination of both primary and secondary legal sources. Primary legal materials include 

the Federal Constitution, particularly Articles 5 and 8 relating to personal liberty and 

equality before the law, the Penal Code (Act 574), the Criminal Procedure Code (Act 

593), the Subordinate Courts Act 1948, and other relevant statutes governing criminal 

justice administration in Malaysia. The study also examines policy documents and 

guidelines relevant to artificial intelligence governance, including Malaysia’s National 

Guidelines on Artificial Intelligence Governance and Ethics, to assess the extent to which 

existing regulatory instruments address concerns arising from AI-assisted judicial 

decision-making. 

In addition, judicial decisions from Malaysian courts are analysed to identify the 

legal principles governing sentencing, judicial discretion, procedural fairness, and the rule 

of law. Relevant case law, including PP v Denis P Modili, is examined to determine 

whether existing legal doctrines are capable of addressing issues associated with 

algorithmic decision-making in criminal sentencing (Khong & Ho, 2022). Particular 

attention is given to judicial principles concerning transparency, reasoned decision-

making, and the exercise of independent judicial judgment, as these principles are central 

to the legitimacy of AI-assisted sentencing systems. 
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 The study further utilises secondary legal materials, including academic journal 

articles, textbooks, conference papers, law reform reports, policy papers, and scholarly 

commentaries relating to artificial intelligence, criminal justice, constitutional law, and 

judicial accountability. These materials provide theoretical and comparative perspectives 

that assist in evaluating both the benefits and risks of AI-assisted sentencing. Existing 

literature is reviewed to identify prevailing scholarly views regarding algorithmic bias, 

explainability, due process, and the preservation of judicial discretion in the age of 

artificial intelligence (Citron, 2008; Goodman & Flaxman, 2017; Mayson, 2019; 

Završnik, 2020). 

A comparative legal analysis is also adopted to examine regulatory approaches 

implemented in selected foreign jurisdictions, particularly the United States and the 

European Union. These jurisdictions have developed extensive legal and policy 

discussions concerning the use of AI in criminal justice and therefore provide valuable 

insights into potential safeguards that may be adapted within the Malaysian context. 

Comparative analysis enables the identification of best practices, regulatory challenges, 

and accountability mechanisms that may assist Malaysia in formulating an appropriate 

legal framework for AI-assisted sentencing (Goodman & Flaxman, 2017; Malgieri & 

Comandé, 2017; Oswald, 2018). 

The collected materials are analysed using descriptive, analytical, and critical 

methods. The descriptive approach is used to explain the operation of AI-assisted 

sentencing systems and the existing legal framework governing criminal sentencing in 

Malaysia. The analytical approach is employed to evaluate the compatibility of AI-

assisted sentencing with constitutional safeguards and established legal principles. 

Finally, the critical approach is utilised to assess the adequacy of existing laws and 

policies in addressing emerging challenges posed by algorithmic decision-making and to 

formulate recommendations for future legal reform. 

Through this methodology, the study seeks to provide a comprehensive legal assessment 

of AI-assisted sentencing in Malaysia and contribute to the development of a regulatory 

framework that balances technological innovation with constitutional rights, judicial 

accountability, and the rule of law. 

 

Results and Discussion 

AI-Assisted Sentencing and Due Process Rights 
The increasing adoption of artificial intelligence within criminal sentencing has 

generated significant concerns regarding the protection of due process rights. Due process 

constitutes a fundamental principle of criminal justice and requires legal proceedings to 

be conducted fairly, transparently, and in accordance with established legal procedures. 

Within the Malaysian context, the principle is reflected in Article 5(1) of the Federal 

Constitution, which provides that no person shall be deprived of life or personal liberty 

save in accordance with law. Although Article 5 does not expressly mention procedural 

fairness, Malaysian courts have consistently interpreted the provision as encompassing 

broader principles of natural justice and fair treatment (Federal Constitution; Citron, 

2008). 
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 The introduction of the Artificial Intelligence Sentencing System (AISS) raises 

important questions regarding whether algorithmic recommendations can be reconciled 

with these constitutional guarantees. Criminal sentencing directly affects the liberty of an 

accused person and therefore requires a high degree of transparency and accountability. 

Traditionally, sentencing decisions are accompanied by judicial reasoning that explains 

how relevant factors were considered and why a particular sentence was imposed. Such 

reasoning enables parties to understand the basis of the decision and facilitates appellate 

review where necessary (Khong & Ho, 2022). 

However, AI-assisted sentencing systems may challenge these principles because 

algorithmic recommendations are often generated through complex computational 

processes that are not readily understandable to judges, lawyers, or defendants. This lack 

of explainability creates what scholars commonly describe as the “black box” problem 

(Goodman & Flaxman, 2017; Malgieri & Comandé, 2017). Where an AI system generates 

a sentencing recommendation without providing a clear explanation of the factors that 

influenced the outcome, an accused person may be unable to effectively challenge the 

recommendation or identify potential errors. Consequently, concerns arise regarding 

whether reliance on such recommendations satisfies the requirements of procedural 

fairness and due process (Citron, 2008). 

The first reported Malaysian application of AI-assisted sentencing can be 

observed in PP v Denis P Modili, where the Sabah and Sarawak AI Sentencing System 

generated a sentencing recommendation for consideration by the court. Importantly, the 

court did not regard the AI-generated recommendation as binding and ultimately 

exercised independent judicial judgment in determining the appropriate sentence (Khong 

& Ho, 2022). This demonstrates that the Malaysian judiciary presently regards AI as an 

advisory mechanism rather than an autonomous decision-maker. 

Furthermore, transparency is a fundamental component of the rule of law. Courts 

are expected to provide reasoned decisions to demonstrate that judicial power has been 

exercised fairly and rationally. If judges rely heavily on AI-generated recommendations 

without fully understanding the reasoning behind them, the legitimacy of sentencing 

decisions may be questioned. Although the AISS currently functions as an advisory tool 

rather than an autonomous decision-maker, the increasing integration of AI into 

sentencing processes necessitates safeguards to ensure that transparency and procedural 

fairness remain protected (Oswald, 2018; Završnik, 2020). 

Therefore, while AI-assisted sentencing may enhance efficiency and consistency, 

its implementation must not compromise the accused person’s right to understand, 

challenge, and scrutinise the basis of sentencing decisions. Any future expansion of AI-

assisted sentencing in Malaysia should therefore incorporate explainability requirements 

and mechanisms that enable meaningful review of algorithmic recommendations 

(Goodman & Flaxman, 2017). 

 

Judicial Discretion and the Rule of Law 
Judicial discretion has long been recognised as a central feature of criminal 

sentencing. Sentencing involves more than the mechanical application of legal rules; it 
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 requires judges to evaluate the facts of each case, consider mitigating and aggravating 

circumstances, assess the offender’s background, and determine an appropriate 

punishment that reflects both justice and proportionality. The exercise of judicial 

discretion therefore ensures that sentencing remains responsive to the unique 

circumstances of individual cases. 

The emergence of AI-assisted sentencing has prompted concerns regarding the 

extent to which algorithmic recommendations may influence judicial decision-making. 

While AI systems are capable of identifying patterns and trends from previous cases, they 

are unable to fully appreciate human experiences, moral considerations, and contextual 

factors that frequently influence sentencing outcomes. Excessive reliance on AI-

generated recommendations may therefore risk reducing sentencing to a data-driven 

exercise rather than a process grounded in legal judgment and judicial reasoning 

(Završnik, 2020). 

This concern is particularly relevant within Malaysia’s constitutional framework, 

where judicial power is vested in the courts. Judges are entrusted with the responsibility 

of independently determining appropriate sentences based on the facts and circumstances 

of each case. The legitimacy of the judicial process depends upon the ability of judges to 

exercise independent judgment rather than merely adopting recommendations generated 

by technological systems. 

The importance of preserving judicial discretion can again be observed in PP v 

Denis P Modili. Although the AI system generated a sentencing recommendation, the 

court ultimately retained authority over the final sentencing decision. The 

recommendation served merely as a reference point and did not replace judicial reasoning 

or discretion (Khong & Ho, 2022). 

Supporters of AI-assisted sentencing argue that the technology does not replace 

judicial discretion but merely assists judges by providing reference points based on 

previous cases. In theory, judges remain free to accept, modify, or reject AI-generated 

recommendations. Nevertheless, critics argue that algorithmic recommendations may 

exert a subtle influence on judicial reasoning, creating what is sometimes referred to as 

“automation bias.” This phenomenon occurs when individuals place excessive trust in 

technological outputs despite the existence of alternative conclusions or contradictory 

evidence (Oswald, 2018). 

The rule of law further requires that judicial decisions be based on legal reasoning 

rather than technological convenience. Sentencing decisions must remain attributable to 

judges rather than algorithms. Consequently, any use of AI within sentencing must 

preserve meaningful human oversight and ensure that judges retain ultimate responsibility 

for sentencing outcomes. AI should therefore be regarded as a supplementary tool 

designed to support judicial reasoning rather than a substitute for judicial decision-

making (Khong & Ho, 2022; Završnik, 2020). 

The preservation of judicial discretion is essential to maintaining public 

confidence in the administration of justice. Accordingly, any future regulatory framework 

governing AI-assisted sentencing in Malaysia should explicitly affirm that sentencing 
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 authority remains vested exclusively in judicial officers and that AI recommendations are 

advisory rather than determinative. 

 

Algorithmic Bias and Accountability 
One of the most significant criticisms of AI-assisted sentencing concerns the risk 

of algorithmic bias. Although AI systems are frequently portrayed as objective and 

impartial, their outputs are heavily dependent upon the data used to train them. Where 

historical data contains social, economic, or institutional biases, AI systems may 

inadvertently replicate or reinforce those biases through their recommendations (Mayson, 

2019). 

The issue of algorithmic bias has attracted considerable international attention. 

Critics argue that AI systems trained on historical sentencing patterns may reproduce 

existing disparities within criminal justice systems. For example, if historical sentencing 

data reflects unconscious bias against particular demographic groups, AI systems may 

incorporate those patterns into future recommendations. As a result, technology that is 

intended to improve consistency may instead perpetuate inequality under the appearance 

of neutrality (Angwin et al., 2016; Mayson, 2019). 

Within Malaysia, concerns regarding algorithmic bias are particularly relevant in 

light of Article 8(1) of the Federal Constitution, which guarantees equality before the law 

and equal protection of the law. Any sentencing system that systematically disadvantages 

certain individuals or groups would be inconsistent with these constitutional principles. 

Therefore, ensuring fairness and equality must remain a central consideration in the 

development and implementation of AI-assisted sentencing technologies (Federal 

Constitution). 

Closely related to concerns regarding bias is the issue of accountability. 

Traditional sentencing decisions are attributable to judges who can be questioned, 

criticised, or challenged through established legal processes. However, where sentencing 

recommendations are influenced by AI systems, questions arise regarding responsibility 

for erroneous or discriminatory outcomes. It may be unclear whether responsibility lies 

with judges, software developers, system administrators, or the institutions responsible 

for implementing the technology (Završnik, 2020). 

This accountability gap presents a significant challenge for legal systems seeking 

to integrate AI into judicial processes. Without clear accountability mechanisms, 

individuals affected by inaccurate or unfair recommendations may face difficulties 

obtaining remedies. Accordingly, robust accountability structures are essential to ensure 

that AI-assisted sentencing remains subject to legal scrutiny and oversight (Citron, 2008). 

To address these concerns, future regulatory frameworks should require regular auditing 

of AI systems, independent assessments of algorithmic fairness, and continuous 

monitoring of sentencing outcomes. Such measures would help ensure that technological 

innovation does not undermine constitutional principles of equality and accountability 

(Binns, 2018; Verma & Rubin, 2018). 

 

Comparative Regulatory Approaches 
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 The challenges associated with AI-assisted sentencing have prompted various 

jurisdictions to develop legal and policy frameworks aimed at regulating the use of 

artificial intelligence within criminal justice systems. Examining these approaches 

provides valuable insights into the safeguards that may be adopted within the Malaysian 

context. 

The United States remains one of the earliest jurisdictions to implement AI-

assisted tools within criminal justice proceedings. Systems such as the Correctional 

Offender Management Profiling for Alternative Sanctions (COMPAS) have been utilised 

to assess the likelihood of recidivism and assist sentencing decisions. While supporters 

argue that such tools promote efficiency and consistency, their use has generated 

considerable controversy. Critics have highlighted concerns regarding algorithmic bias, 

particularly following allegations that COMPAS disproportionately classified certain 

groups as high-risk offenders (Angwin et al., 2016). The controversy demonstrated that 

algorithmic systems are not inherently neutral and may reproduce inequalities embedded 

within historical data. 

The European Union has adopted a more cautious approach towards AI regulation 

through the development of comprehensive legislative frameworks. The European Union 

Artificial Intelligence Act classifies AI systems according to their level of risk and 

imposes stricter obligations on high-risk applications. AI systems utilised within law 

enforcement and judicial contexts are generally regarded as high-risk technologies due to 

their potential impact on fundamental rights. Under the European framework, providers 

of high-risk AI systems must comply with requirements relating to transparency, human 

oversight, data quality, risk management, and accountability (European Union, 2024; 

Goodman & Flaxman, 2017). 

Similarly, the United Kingdom has emphasised the importance of maintaining 

human control over AI-assisted decision-making. Judicial officers are expected to retain 

responsibility for decisions and should not delegate decision-making authority entirely to 

algorithmic systems. This approach recognises that judicial accountability and public 

confidence depend upon the continued involvement of human decision-makers capable 

of exercising judgment and providing reasons for their decisions (Oswald, 2018). 

The experiences of these jurisdictions reveal several common themes. First, 

transparency and explainability are regarded as essential safeguards. Second, meaningful 

human oversight remains a fundamental requirement for the lawful use of AI in judicial 

settings. Third, accountability mechanisms are necessary to ensure that individuals 

affected by AI-assisted decisions have access to remedies and review processes. Finally, 

regular monitoring and auditing of AI systems are considered crucial in identifying and 

correcting potential biases. 

These comparative approaches demonstrate that successful AI governance within 

criminal justice systems requires a balance between technological efficiency and legal 

accountability. Malaysia may therefore draw valuable lessons from foreign jurisdictions 

when developing its own regulatory framework for AI-assisted sentencing. 

 

Proposed Legal Framework for Malaysia 
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 Given the constitutional and legal concerns associated with AI-assisted 

sentencing, Malaysia should develop a comprehensive regulatory framework capable of 

ensuring that technological innovation remains consistent with the principles of due 

process, judicial accountability, and the rule of law. 

The first and most important safeguard is the adoption of a human-in-the-loop 

principle. Under this principle, AI systems should function solely as decision-support 

tools rather than autonomous decision-makers. Judges must retain exclusive authority to 

determine sentencing outcomes and should remain free to accept, modify, or reject 

algorithmic recommendations. The final sentence imposed should always be attributable 

to judicial reasoning rather than technological outputs (Khong & Ho, 2022). 

Second, Malaysia should introduce mandatory explainability requirements for AI-

assisted sentencing systems. Any algorithmic recommendation capable of influencing 

sentencing outcomes should be accompanied by a clear explanation of the factors 

considered and the reasoning underlying the recommendation. Explainability is necessary 

to ensure procedural fairness and enable parties to challenge recommendations where 

appropriate (Goodman & Flaxman, 2017; Malgieri & Comandé, 2017). 

Third, independent auditing mechanisms should be established to monitor the 

operation of AI-assisted sentencing systems. Regular audits conducted by independent 

experts would assist in identifying algorithmic bias, inaccuracies, or unintended 

discriminatory effects. Such audits should assess not only technical performance but also 

compliance with constitutional principles and legal standards (Binns, 2018). 

Fourth, clear accountability mechanisms should be implemented. Legislation 

should specify the responsibilities of judicial institutions, technology developers, and 

system administrators in relation to AI-assisted sentencing. Establishing clear lines of 

responsibility would ensure that affected individuals have access to remedies where 

algorithmic errors contribute to unjust outcomes (Citron, 2008). 

Fifth, procedural safeguards and appeal mechanisms should be strengthened. 

Defendants should be entitled to access information concerning the role of AI in 

sentencing decisions and should have the opportunity to challenge algorithmic 

recommendations where relevant. Courts reviewing sentencing decisions on appeal 

should likewise be empowered to scrutinise the reliability and appropriateness of AI-

generated recommendations. 

Finally, Malaysia should consider enacting a dedicated regulatory framework 

governing the use of AI within the administration of justice. Existing laws such as the 

Penal Code (Act 574), Criminal Procedure Code (Act 593), and Subordinate Courts Act 

1948 (Act 92) were not drafted with algorithmic decision-making in mind and therefore 

provide limited guidance on issues such as transparency, explainability, and algorithmic 

accountability. A specialised legislative framework would provide greater certainty and 

establish uniform standards governing the use of AI within judicial proceedings. 

In summary, AI-assisted sentencing offers significant opportunities to enhance 

efficiency and consistency within the criminal justice system. However, these benefits 

can only be realised if appropriate safeguards are implemented to protect constitutional 

rights and preserve judicial accountability. A carefully designed regulatory framework 
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 would enable Malaysia to harness the advantages of AI while ensuring that sentencing 

decisions remain fair, transparent, and consistent with the rule of law. 

 

Conclusion 
The integration of artificial intelligence into criminal sentencing represents a 

significant development in the modernisation of criminal justice systems. In Malaysia, 

the implementation of the Artificial Intelligence Sentencing System (AISS) demonstrates 

the judiciary’s willingness to embrace technological innovation in pursuit of greater 

efficiency and consistency. Nevertheless, the use of AI-assisted sentencing raises 

complex legal and constitutional issues concerning due process, judicial discretion, 

transparency, accountability, and equality before the law. 

This study has shown that while AI technologies may provide valuable assistance 

in identifying sentencing patterns and improving consistency, excessive reliance on 

algorithmic recommendations may undermine fundamental principles of natural justice 

and the rule of law. Concerns relating to explainability, algorithmic bias, and 

accountability remain particularly significant because sentencing decisions directly affect 

the liberty and rights of individuals. The study further demonstrates that existing 

Malaysian laws provide limited guidance on the regulation of AI-assisted sentencing, 

thereby creating uncertainty regarding the safeguards necessary to ensure fairness and 

constitutional compliance. 

Comparative analysis reveals that jurisdictions such as the United States, the 

European Union, and the United Kingdom have recognised the importance of maintaining 

human oversight, transparency, and accountability when implementing AI technologies 

within judicial processes. These experiences provide valuable lessons for Malaysia as it 

seeks to develop an appropriate regulatory framework for AI-assisted sentencing. 

Accordingly, this article argues that AI should function only as a supplementary 

judicial aid and should never replace human judgment in sentencing decisions. The 

preservation of judicial discretion, procedural fairness, and constitutional rights must 

remain central considerations in any future expansion of AI-assisted sentencing. By 

adopting safeguards such as explainability requirements, independent auditing 

mechanisms, accountability frameworks, and meaningful human oversight, Malaysia can 

ensure that technological innovation strengthens rather than undermines the 

administration of justice. 

Ultimately, the successful integration of AI into criminal sentencing depends not 

merely on technological capability but on the ability of legal institutions to ensure that 

innovation remains consistent with constitutional principles, judicial accountability, and 

the rule of law. 
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