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ABSTRACT

Articles that are potentially and often used to ensnare someone who
is considered to have committed defamation include Article 310 of the
Criminal Code and Article 27, paragraph (3) of the ITE Law, as well
as Article 45, Paragraph 1 of the ITE Law. Indeed, the issue of
sanctions is of utmost importance in implementing criminal law as it
reflects the norms and rules that encompass societal values. Given
that defamation is categorized as a complaint offense, there exists a
potential alternative for resolving such cases through a Restorative
Justice approach, with the aim of achieving three legal values: Justice,
Benefit, and Certainty. This research study adopts normative legal
research methods, utilizing a statutory approach and conceptual
approach. The findings of this normative research indicate that the
Restorative Justice Approach can serve as an alternative for
addressing defamation crimes, effectively realizing the three legal
values of justice, certainty, and benefits for both the victims and
perpetrators of criminal acts.
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INTRODUCTION

Based on the fourth amendment of the 1945 Constitution (UUD 1945) in article 1 paragraph
(3) states that the State of Indonesia is a State of Law. Based on this statement, all aspects of life
in this country have been regulated by legal rules and legal norms both in the economic, social,
political culture, and others (Arifin & Muthia, 2019). All community actions are regulated by
norms and rules in order to minimize the emergence of problems between individuals and groups
and all problems that arise in community life must be resolved in accordance with applicable law
(Muchladun, 2015). In the criminal world, there are legal norms that protect the interests of the
general public of the Indonesian state which have been codified, namely the Criminal Code
(KUHP). It cannot be denied that although there are rules and norms that have regulated, in
reality there are still many crimes and violations that occur in people's lives. Coupled with
technological developments, especially in the information sector, it also makes it easy to carry out
crimes in cyberspace with sophisticated modus operandi so that it is difficult to control (Ningrum
et al., 2019). In essence, humans have two strata functions in life, namely as “individuals” and
“social beings”. As social beings, humans interact in the form of communication between each
other and is one of the important needs. Telecommunications experts agree that the current

modern era is characterized by the information age (Wuryantai, 2013).

This information age is characterized by the high intensity of exchange and use of
information technology. The adage “information is the lifeblood that substains political, social and
business decisions” has caused people to start opening up to the development of information
technology. Basically, technology is good, but along with its development it also has a negative
impact on the wider community due to the misuse of technology (Sepima et al., 2021).
Globalization is a pillar of progress in various fields in human life, especially in the fields of
telecommunications, transportation and information. However, globalization can be considered
like a double-edged sword which means that there are two sides that have positive and negative
effects. especially with internet technology. On the one hand, internet technology can make it
easier if utilized wisely and correctly, but it can be a problem if not used properly. This causes
major changes, especially in the way of thinking and acting of a nation's society (Sushanty, 2019).
One of the misuses of technology, especially in the information sector, is defamation on social

media. Defamation in English is called defamation (Mintowati, 2016). The rise of defamation cases
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is a form of character assassination and violation of human rights. Defamation cases can also be

included in the class of cybercrime.

The crime of defamation is a subjective offense so that among the types of criminal acts
regulated in the Criminal Code, defamation is included in the complaint offense. Complaint
offense is a criminal offense that can only be prosecuted if there is a complaint from the person
who is harmed (Zainal, 2016). This has been regulated in Chapter VII of the Criminal Code
concerning filing and withdrawing complaints in the case of crimes that are only prosecuted upon
complaint. The crime of defamation is regulated in Article 310 to Article 321 of the Criminal Code.
Legal arrangements for other defamation crimes are regulated in Law Number 19 of 2016
concerning Amendments to Law Number 11 of 2008 concerning Electronic Information and
Transactions (ITE), Law Number 32 of 2002 concerning Broadcasting and several other specific
laws. When looking at the explanation of the Criminal Code, defamation is categorized into
insults and blasphemy against a person (Jayananda et al., 2021). Defamation is categorized as
insulting and desecrating a person's name and honor. So far, the size of an act that can be
categorized as defamation of another person is still unclear because there are still many factors
that must be reviewed further (Lumenta, 2020). As for one pragmatic study using the heuristic
strategy, it concludes that there are variants of expression in defamatory speech, namely

accusations, ridicule and reproach (Muthia, 2015).

In this case, it can be seen that the act of defamation is to protect a person's honor. Honor
means the feeling of respect for an individual in the eyes of society, where every individual has the
same right to be treated with respect in society. The crime of defamation is an act which attacks
the honor of an individual through public judgment in order to attack someone's honor.
According to Baryadi, defamation of a person using speech is a form of verbal violence. Verbal
violence contains words used by speakers to injure the self-respect of a person or individual
(Baryadi, 2012). A person who utters verbal violence does not just convey verbal symbols but he
also commits violence directly but is realized in words (Austin, 1962). Based on the ideology of
Pancasila, defamation is an act that does not reflect the character of the nation and violates the
norms of decency and even violates religious norms if it contains slander. In this case, Indonesia
as a state of law has codified positive law and implemented the law, especially the provision of

criminal sanctions against perpetrators based on the Criminal Code and ITE Law as well as
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several other special laws. A person will be held accountable for his actions if his actions are

against the law and cause harm.

A person will be held accountable for his actions if his actions are against the law and cause
harm. Criminal liability in the form of sanctions as regulated in the Law is expected to create a
deterrent effect for the perpetrator. The existence of regulations and imposition of sanctions arises
because of the reactions and needs of the community. In its current implementation, the
determination of criminal sanctions in the law now prioritizes “Primum Remedium” (first resort)
rather than as “Ultimum Remedium” (last resort) (Anindyajati et al., 2016). However, defamation
is still widely found and has even increased. Therefore, there has been a shift in legal policy
regarding the application of criminal law from the last resort to the first resort (Atmasasmita,
2012). Basically, the imposition of sanctions against the perpetrators of criminal acts is not only
imprisonment but the perpetrators of criminal acts get guidance and changes in their behavior
(reconstruction of the perpetrator's behavior). In other words, the imposition of punishment is
not only about retaliation, but also how the punishment continues to humanize humans. restore
the position of criminals to society after passing the sanctions and change the behavior that was
originally criminal behavior to be better, both in terms of morals and in terms of self-ability so

that they can survive properly in society (Sukoco, 2016).

When looking at the victim's side, often the criminal verdict imposed does not restore the
victim's condition. According to Bagir Manan, law enforcement in Indonesia can still be said to
be “Communis Opinio Doctorum”, which means that current law enforcement is considered to
have failed to achieve the objectives required by law (Arafat, 2017). This has triggered demands
for criminal law reform from alternative solutions to finding alternative punishments. As for now,
there is one alternative to solving criminal offenses commonly known as the Restorative Justice
Approach. Restorative Justice is an approach in solving criminal problems with a legal dispute
resolution process carried out by bringing together the victim and the suspect to sit together in a
meeting to find a middle ground (not only compensation but prioritizing the restoration of
relations between the victim and the perpetrator) (Jackson, 2006). Based on the description
above, it can be concluded that defamation is one of the criminal acts regulated in the Criminal
Code (KUHP) which is included in the complaint offense. In contrast to ordinary offenses which

are in fact classified as disturbing the public interest so that the state determines the prosecution
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of the perpetrator. It is this difference that makes the process of resolving ordinary and complaint
cases different. Cases based on complaints can use the Restorative Justice approach as an
alternative to case settlement that focuses on fair resolution and focuses on restorative (recovery)
back to its original state rather than on retributive (retaliation). By using the Restorative Justice
approach in defamation cases as a form of implementation and upholding the ultimum remedium

principle (Masna Nuros, 2022).

Considering previous research that focuses on discussions related to analyzing the causes
of a person committing a criminal offense of defamation through facebook with a case study of
decision No.25/Pid.Sus/2020/PN SNB (Riaki & Purba, 2022), research on the freedom of social
media on the dissemination of public information containing insults and defamation (Ramadhan
& Kahfi, 2022), research on the application of restorative justice to criminal defamation in Islamic
criminal law (Noercholis Rafid A, 2022) and research that examines the criminological review of
the use of social media as a means of committing criminal defamation (Muakad, 2023). Unlike the
research that has been reviewed, this research focuses on the purpose of resolving criminal
defamation through information technology with a restorative justice approach that is expected
to fulfill the value of certainty, usefulness and legal justice in society and implement the values of
Pancasila which always prioritizes deliberation in society. To criticize the regulation and legal
impact of the implementation of the regulation on criminal defamation in the current digital era
and find justification for the form of regulation regarding the settlement of criminal defamation
that is effective and fulfills the value of certainty, usefulness and legal justice. Based on the above
description, the problems raised in this research are: 1). How is the Legal Structure and Substance
of the Settlement of Criminal Defamation in Indonesia? 2). How is the Settlement of Criminal

Defamation with Restorative Justice Approach in Indonesia?

METHOD

The writing in this scientific research uses normative legal research methods using a
statutory approach (Statute Approach) and a conceptual approach (Conceptual Approach) (Jaya,
2020). The legal material search technique uses literature study techniques and studies with

quantitative analysis. Through this research process, the data that has been collected and
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processed is analyzed and constructed in order to obtain the truth. Normative legal research
(literature) is research conducted by examining applicable laws and regulations with other
library materials (secondary data) to be applied to legal problems that occur (Disemadi,
2022).The focus of attention of normative legal science as a practical science is to offer solutions

to problems that occur in society, both concrete and potential (Tan, 2021).

DISCUSSION AND ANALYSIS

Legal Structure and Substance of the Settlement of Defamation

Crimes in Indonesia

Indonesia as a country that adheres to democracy, provides freedom to every citizen in
expressing opinions and opinions in public (Pandapotan Hutagaol, Daniel Megawaty, 2023).
However, considering Indonesia as a state of law, there are also limitations that have been
regulated in law (M.Wiryawan, 2011). Defamation can literally be interpreted as an act that harms
a person's good name / honor. Indonesia as a state of law has regulated defamation which is
contained in the Criminal Code (KUHP) in Book II Chapter XVI (considered very relevant)
(Arifin & Muthia, 2019). The Criminal Code owned by Indonesia is dominantly a form of
duplication of the Wetboek Van Strafrecht voor Netherland Indie (Dutch Criminal Code) which
was lifted from the French Penal Code (Roman Law) (Zainal, 2016). Defamation is termed as
insult or defamation in general against someone in Indonesia contained in Book I of the Criminal
Code, Chapter XVI, especially article 310, article 311, article 315, article 317, and article 318 of the
Criminal Code. According to Article 310 paragraph 1 of the Criminal Code, an insult is punishable
if it is committed by accusing a person of having done/doing certain acts with the intention that
the accusation will be known by the public (spread). The act in question need not be an unlawful
act but an ordinary act that is certainly a shameful act (attacking honor) such as accusing someone
of having an affair. The accusation must be made orally and if it is made in writing/pictures then
it may be subject to Article 310 paragraph 2 of the Criminal Code which is called
“defaming/insulting by letter (in writing)”. The object/target of defamation can be: 1). Against

private individuals; 2). Against a group/group; 3). Against a belief/religion; 4). Against a deceased
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person; 5). Against officials (civil servants, heads of State / their representatives and foreign

representative officials).

According to R.Soesilo, there are 6 types of defamation in the Criminal Code, namely: 1).
Defamation orally (smaad); 2). Defamation by letter/written (smaad schrift); 3). Slander (laster);
4). Mild insult (cenvoudige belediging); 5). Slanderous denunciation (lasterlijke aanklacht); 6).
Defamatory accusation (lasterlijke verdachtmaking). The crime of defamation via the internet can
be classified as a world crime. This crime has been regulated in Article 27 paragraph (3) of Law
Number 11 of 2008 concerning information and electronic transactions which states that every
person intentionally and without right distributes and/or transmits and or makes accessible
electronic information that has insulting content and/or defamation. If someone disseminates data
relating to someone's personal data through social media (without the permission of the person
concerned) and causes harm or negative impact then based on civil law the perpetrator is subject
to Article 1365 of the Civil Code which explains that every unlawful act, which therefore causes
harm to others, obliges the person who through his fault causes the loss to compensate. If we look
as a whole at the national legal basis, there are articles that have the potential and are often used
/ used to ensnare someone who is considered to have committed defamation, such as Article 310
of the Criminal Code, Article 27 paragraph (3) of the ITE Law and Article 45 Paragraph 1 (1) of
the ITE Law.

Law enforcement against criminal defamation verbally or through social media in this case
is carried out by the Police Substance. The police is an institution that has the authority regulated
in the Criminal Procedure Code (KUHAP) to carry out investigations and investigations.
Investigation is the beginning of the legal process in a criminal case. In the context of law
enforcement against criminal defamation verbally or through social media will be carried out if
after a complaint from an individual or the community that there has been defamation. Given that
the criminal offense of defamation is included in the complaint offense. There are two efforts in
the framework of law enforcement against criminal defamation used by police institutions,
namely: 1). Preventive efforts, which are efforts that focus on the element of prevention, meaning
that countermeasures are carried out before the occurrence of criminal defamation either verbally
or through social media. The police are law enforcement officers who have duties and authorities

in public services in the form of protecting, guarding, serving and protecting the community. 2).
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Repressive Efforts, namely law enforcement efforts after the occurrence of criminal defamation.
The form of repressive efforts will be carried out if the police receive a complaint from the victim
and an investigation will be carried out. After that, the police will take both penal and non-penal

approaches.

The penal approach is carried out when police officers receive complaints from the public
and follow up on complaints by conducting investigations and investigations into allegations of
criminal defamation verbally or through electronic social media. The non-punitive approach is
carried out by police officers by providing opportunities for victims and suspects to resolve cases
that have occurred outside the court. Police institutions can provide facilities as a third party
(neutral) to reach a peace agreement between the victim and the suspect. Efforts as a third party
(mediation) in resolving cases between victims and suspects are carried out based on the
provisions of Article 16 paragraph (1) letter 1 of Law Number 2 of 2002 concerning the Indonesian

National Police.

Settlement of Defamation Crime with Restorative Justice Approach

in Indonesia

If look for the implementation of the regulation of criminal defamation through information
technology in Indonesia today, it is contained in the ITE Law which is a Lex Specialis of criminal
law because it specializes in criminal law that covers the use of technology and the internet
(Darmawan & Tawang, 2019). It is known that Article 27 paragraph (3) of the ITE Law regulates
defamation on social media. there are two elements in this article, namely subjective elements and
objective elements. The subjective element of the article is the element of intentional wrongdoing,
while the objective element of the article is the act of disseminating and / or transmitting and / or
creating unpleasant electronic documents and / or content that means insult (Anggaraini &
Gunawan, 2019). The ITE Law emphasizes the criminal responsibility of the perpetrator as a
subjective factor, namely in the intentional wrongdoing of those who commit such acts in Articles
27-36 of the ITE Law. To find the truth that the perpetrator committed an act of defamation on
social media, law enforcement must be able to prove that the perpetrator consciously intended

and knew what he was doing (Arief, H., & Ambarsari, 2018). Defamation against internet media
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can be threatened and subject to criminal sanctions, which can be in the form of imprisonment to
other criminal sanctions such as fines and compensation in accordance with applicable legal

provisions.

This responsibility is determined by the conditions of the criminal offense that are fulfilled
according to criminal responsibility, so that those guilty of committing the crime of defamation
can be held accountable for their actions in the manner decided by the court. Imprisonment in
reality is the deprivation of one's freedom. Imprisonment is carried out by locking the convict in
prison and forcing him to obey all the rules and regulations that apply in prison. Imprisonment is
one of the criminal sanctions most often used to solve criminal problems (Pratiwi et al., 2022).
The use of imprisonment to punish criminals only began in the late 18th century, rooted in the
concept of individualism and the humanitarian movement, so that imprisonment plays an
increasingly important role in changing the moral position of the death penalty and corporal
punishment which is considered cruel (Asmadi, 2021). In addition, fines are considered not as
severe as imprisonment, especially when compared to the death penalty. According to Niniek
Suparni, fines are threatened or imposed on defendants for minor offenses, or minor crimes.
Therefore, this punishment is the only punishment that can be shared by anyone other than the
convict. Although the fine is imposed on the convict personally, it is not prohibited for someone

to voluntarily pay the fine for the benefit of the convict (Suparni, 1996).

Looking at the Prita Mulyasari case, the public is faced with the fact that the existence of
the ITE Law has created an atmosphere of disharmony. This is because public justice has been
disrupted by the unfair practices of law enforcers. Just because Prita Mulyasar's complaint against
OMNI International Hospital was conveyed in the form of an email, she was considered to have
defamed OMNI International Hospital (Maskun et al., 2013). The amendment of Article 45
paragraph (1) of Law No. 11 of 2008 to Article 45 paragraph (3) of Law No. 19 of 2016 because there
were individuals who protested defamation and/or Article 27 paragraph (3). Internet violations
that led to the Constitutional Review of Article 27 paragraph (3) at the Constitutional Court,
where both parties filed motions, the first by Narliswandi Piliangi on November 25, 2008 and the
second motion by Eddy Cahyono and friends on January 5, 2009. The Constitutional Review of
the Constitutional Court found that the plaintiffs' objection was aimed at the ITE Law contained

in the Criminal Code, specifically the criminal penalty of imprisonment for a maximum of 6 (six)
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years and/or a maximum fine of Rp1,000,000,000.00 (one billion rupiah). This provision is
considered too burdensome compared to the punishment imposed in Article 310(1) of the
Criminal Code, which is imprisonment for a maximum of 9 (nine) months or a maximum fine of
four thousand five hundred rupiahs. Imprisonment of more than 5 years has the effect that
violators can be detained by the authorities during the investigation, as stated in Article 21
paragraph (4) letter a of KUHAP, namely “Imprisonment can only be imposed on suspects or
defendants who commit and/or attempt or assist in committing a crime, if the crime is punishable

by a minimum imprisonment of five years.”

This change in society's perspective then shows that improvements must be made
immediately, this can be done by reducing the sentence to less than 5 years so that suspects in
defamation cases do not have to be detained during the trial. The most important form of
defamation is Article 310 Paragraph 2 of the Criminal Code, namely written defamation, which is
punishable by 1 (one) year and 4 (four) months. Then 2 (two) years are added due to the use of
electronic information technology devices such as the criminal justice model. So that the
punishment becomes 3 (three) years and 4 (four) months. Therefore, the aim is to reconcile the
emphasis on the criminal threat of pollution of the electronic information technology environment
with the wishes of the community who demand a reduction in criminal threats under the age of 5
years (Badan Pembinaan Hukum Nasional Kementerian Hukum dan Hak Asasi Manusia, 2015).
Indeed, the issue of sanctions is a very important issue in the implementation of the content of
criminal law because it is a reflection of norms and rules that contain the values of a society. The
application of criminal law sanctions also does not always solve the problems that have arisen
because it turns out that criminal sanctions do not contain the restoration of justice damaged by
criminal acts. Therefore, justice must also contain the concept of restoration to peace. J.E.
Sahetapy said peace without justice is an oppression, and justice without peace is a new form of
persecution (Sahetapy, 2014). Not always criminal sanctions in principle aim to provide

punishment.

There is a blending between the perpetrator and the victim until they become one whole
unit to find a solution in the hope of returning to a good relationship in society later. This
alternative to punishment is commonly referred to as restorative justice. From a restorative justice

perspective, crime is a violation of interpersonal relationships. Restorative justice can be
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implemented in the following ways: victim-offender mediation; family group discussions;
community services that provide healing for both victims and offenders. The application of
restorative justice principles depends on which legal system the country follows. If the legal
system does not require it, then the application of the law to restore a just state cannot be
enforced. It can be concluded that Restorative Justice is one of the alternatives in the planning of
the country's legal system. Even if a country does not legalize, this does not rule out the possibility
of applying Restorative Justice principles to the delivery of justice and legal benefits (Arief, H., &
Ambarsari, 2018). The resolution of criminal cases with the approach or concept of Restorative
Justice focuses more on the direct involvement of both perpetrators, victims, and the community
in the case resolution process. In addition, the concept of Restorative Justice prioritizes the values
of balance, harmony, harmonization, peace, tranquility, equality, brotherhood and kinship in
society rather than punishment or imprisonment. Efforts to resolve cases in this way not only
solve the problems that arise, but go deeper, because the concept of resolving cases with an
approach that aims to restore a fair situation is seen as bringing more justice to society (Flora,

2018).

The concept of restorative justice approach is an approach that focuses on the requirements
to realize justice and compensation for the perpetrators and victims of crime themselves.
Decision-oriented procedures and criminal justice mechanisms are transformed into dialogue and
mediation processes to reach an agreement to resolve criminal cases that is fairer and more just
for victims and perpetrators. Restorative justice itself means restoring justice, while restoration
itself has a broader meaning of justice compared to the traditional criminal justice process with
the presence of restitution or compensation for victims (Juhari, 2019). However, the concept of
restorative justice includes restoring the relationship between victims and offenders. This
restoration can be based on mutual understanding between victim and offender. The victim can
mediate the harm he or she has suffered, and the offender is given the opportunity to make up for
it through amicable settlements, community service and other agreements. This is important
because traditional criminal procedure law does not provide space for the parties, in this case the
victim and offender, to actively participate in resolving the problem. Restorative justice
approaches must be implemented in an integrated manner. This is important because if one of the
sections does not apply the concept or approach of restorative justice, then restorative decisions

cannot be enforced. For example, the police and prosecutors have adopted the concept of
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restorative justice, but judges still follow the litigation procedural way of thinking, and in such
cases judges make very normative decisions, so prisons cannot apply the concept of restorative

justice.

Therefore, the approach or concept of restorative justice must be implemented in an
integrated manner between one component and another, otherwise if one component does not
apply the approach or concept of restorative justice, then restorative justice itself will not run well
(Barkatullah, 2017). Passing Circular Letter Number SE/8/VII/2018 concerning the Application of
Restorative Justice in the Settlement of Criminal Cases and circular letter SE/2/11/2021 related to
Ethical Cultural Awareness to Realize a Clean, Healthy and Productive Indonesian Digital Space
has changed the way certain criminal actions are taken in law enforcement to fulfill the rights of
victims and their interests. According to SE/2/11/2021, if a criminal offense in the form of
defamation occurs on social networks, the victim must report the criminal offense to the
authorities, but before the case is brought to court. Investigators must communicate with the
victim and provide facilities and space for the parties to conduct mediation first (Badrih, 2021). A
mediation approach to the Indonesian criminal justice system can create progressive law that
requires the state not to control the resolution of all offenses to the exclusion of others, including
the court's monopoly on dispute resolution. A restorative justice approach to criminal justice has

the power to restore relationships between offenders and victims (Azizah & Suarda, 2023).

The criminal mediation process can be conducted constructively by holding perpetrators
accountable to repair the harm caused by their mistakes. In addition, the traditional view of the
community and the police regarding the settlement of criminal cases, which still adheres to the
old paradigm that criminal cases cannot be resolved outside the court, can be dismantled and
reformed into laws that create laws that prioritize society, harmonization and a welfare state
(Fadly, 2022). There are requirements for the implementation of the Restorative Justice approach
as stipulated in the Attorney General's Regulation No. 15 of 2022 concerning Termination of
Prosecution Based on Restorative Justice and Police Regulation No. 8 of 2021 concerning
Handling Crimes based on Restorative Justice, namely formally it must contain peace from both
parties as evidenced by a peace agreement (except for narcotics crimes) and the most important
thing is the fulfillment of the rights of the victim and the responsibility of the perpetrator in the

form of replacing the losses that have been caused, return of goods, reimburse the cost of damage
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caused by criminal acts as evidenced by a statement contained in a deed of agreement (except
narcotics crimes) (Pandapotan Hutagaol, Daniel Megawaty, 2023). Using the Restorative Justice
approach in the case of criminal defamation (Hate Speech) is a form of implementation in
upholding the Ultimum Remedium principle and is a justification for the form of regulation
regarding the settlement of criminal defamation that is effective and fulfills the value of legal
certainty, expediency and justice. The Restorative Justice approach is a reflection and ideal of
Pancasila which is the ideology of the Indonesian state which always prioritizes deliberation in

Indonesian society (family principle) (Hartanto et al., 2022).
CONCLUSION

Indonesia as a state of law has regulations related to criminal defamation which in its
operation is carried out verbally or in cyberspace. However, in fact, the issue of sanctions is a very
important issue in the implementation of the content of criminal law because it is a reflection of
norms and rules that contain the values of a society. The application of criminal law sanctions also
does not always solve the problems that have arisen because it turns out that criminal sanctions
do not contain the restoration of justice damaged by criminal acts. Seeing that criminal
defamation in Indonesia is included in the complaint offense, it is likely that the form of settlement
of criminal defamation cases in Indonesia can be resolved using the Restorative Justice approach
in order to realize the value of certainty, usefulness and legal justice in society and implement the

values of Pancasila which always prioritizes deliberation in Indonesian society (family principle).
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